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In the complex realm of legal relations, mutual obligations among
individuals have always been a focus for legal scholars. One such obligation, which has undergone
profound transformations over time, is policyholders” duty to mitigate loss. This duty originates from
principles like good faith and the necessity of cooperation between parties in an insurance contract.
Initially, it had an optional and contractual nature and was only considered in certain insurance branches,
such as marine transport insurance. However, economic and social developments, including increased
insurance costs and the need to preserve and manage the financial resources of insurance companies,
have transformed this duty from a contractual obligation into an implied and enforceable duty across
all insurance branches. This change has not only affected the relationship between the insurer and the
insured but also been accepted as a fundamental pillar in insurance contracts, significantly contributing
to the efficiency of the insurance industry and global trade. The main goal of this study is to answer
the fundamental question: what effects and enforcement guarantees does it have on the relationship
between the insurer and the insured? A precise understanding of this duty is particularly important
for decision-makers in Iran, as a lack of sufficient awareness can lead to indifference and, ultimately, to
increased trade risk and reduced investment. Standardizing this duty and correctly including it in sample
documents and draft contracts can play an effective role in the growth of the insurance industry and in
developing commercial investments.

This research employs an analytical-descriptive approach, examining the duties of the
insurer and the insured in the legal system of Iran and some other countries. Data collection in this
research was conducted using a library method, and judicial rulings and practical case studies have also
been perused.

This research’s findings indicate that the insured’s duty to mitigate loss has evolved from
an optional right into a legal obligation. The right to reimbursement for loss mitigation expenses is the
insured’s primary right after performing the duty. This right is recognized in practice, whether implicitly
or explicitly stated in insurance policies. In cases involving multiple insurance policies, each insurer is
responsible for reimbursement proportionate to their shares in the benefits of loss mitigation. The first
example of a pursuit and action clause in its approximate current form appeared in English insurance
policies. Pursuit and action were initially a right, not an obligation, but gradually it took on the nature
of an obligation, and its scope expanded to the point before the damage occurred. The first and main
right of the insured after the obligation is the right to reimbursement. In the case of negligence in
the performance of the obligation, the circumstances of the case determine the guarantee of its
performance. In general, in insurance, when the insured seeks to recover their damage, they must first
prove that they have already suffered damages. Second, the damage was caused by a risk covered by
the insurance. Third, the insured was healthy when the insurance coverage began. So, the burden of
proof is initially on them.

Finally, by wrapping up the content and analyzing the research findings, we conclude that
the insured’s duty to mitigate loss is currently accepted as a fundamental pillar in insurance contracts
and is a necessary condition for the insured’s entitlement to compensation. Non-compliance with this
duty can lead to a reduction or even the extinguishment of the insurer’s obligation for compensation.
This duty not only helps preserve the insurer’s interests but also contributes significantly to the efficiency
of the insurance industry and the reduction of unnecessary and cascading losses by encouraging the
insured to take reasonable measures to prevent and mitigate risks. Despite its implied nature, the
explicit inclusion of this duty is common in prevalent commercial insurance policies, and it continues to
receive attention in authoritative academic texts. In the context of domestic trade and Iranian insurance
companies’ policies with Iranian businesses, due to the disregard for this duty and the lack of attention
to its capacities, we observe an incomplete legal basis without enforcement guarantees, a pervasive
silence regarding the duty in directives and resolutions of decision-making authorities, and ultimately,
negligence in the correct inclusion of the relevant clause in insurance policies. This systemic issue, on
a macroeconomic scale, significantly increases commercial risks, from transportation to engineering
projects, and inevitably leads to substantial economic losses and a demonstrable reduction in domestic
and foreign investment. Therefore, a profound understanding and the diligent, accurate implementation
of this duty are essential, indeed indispensable, steps towards the sustained development and long-
term stability of the insurance industry and the comprehensive support of commercial activities
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“The Association shall in no circumstances be liable for any sum in
excess of such legal liability. If the Ship is entered for less than its
Full Tonnage the liability of the Association shall be limited to the
proportion that the Entered Tonnage bears to the Full Tonnage”

Loy VF Bole pges 0y 33

“Notwithstanding any neglect or non-compliance with, or breach of,
any of these Rules by a Member the Board may in its sole discretion
waive any of the Association’s rights arising therefrom and may pass
and pay in full or in part any claim which it thinks fit”

4 NS (o0 ke Gz el (90 Bews 68 VA BoLe 34
“Where the assured is insured for an amount less than the insurable
value or, in the case of a valued policy, for an amount less than the
policy valuation, he is deemed to be his own insurer in respect of the
uninsured balance».
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Committee in its sole discretion would have expected an uninsured
person acting reasonably in similar circumstances to have taken”
46 The Popi M
47 Reckless Behaviour
48 Mere Carelessness
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Fraser v BN Furman (Productions) Ltdv#4\ JL. ,s (Fraserv. B. N.
Furman (Productions) Ltd., 1967) Kier Construction Ltd v Royal
Insurance (UK) Ltd Y43\ JL. ,s (Kier Construction Ltd. v. Royal
Insurance (UK) Ltd., 1992) Board of Trustees of the Tate Gallery
v Duffy Construction Ltd ¥+ - ¥ Jl. ,o(The Board of Trustees of the
Tate Gallery v. Duffy Construction Ltd and another, 2007) , William
Mcllroy Swindon Ltd v Quinn Insurance Ltd s o lgiul o6 gl 4
<1+ Jlo (William MclIlroy Swindon Ltd. v. Quinn Insurance Ltd.,
2010).5,5 o Lo
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41 The Gold sky
42 The Nore Challenger

:Institute Cargo Clauses A s (minimising losses) £V o slae 43
“It is the duty of the Assured and their employees and agents in
respect of loss recoverable hereunder:
16.1 to take such measures as may be reasonable for the purpose of
averting or minimising such loss and
16.2 to ensure that all rights against carriers, bailees or other third
parties are properly preserved and
Exercised and the Insurers will, in addition to any loss recoverable
hereunder, reimburse the Assured for any charges properly and

[95.0,10 0g29 sl 6

reasonably incurred in pursuance of these duties””
i oo (Avoidance of delay) AV o o

“It is a condition of this insurance that the Assured shall act with
reasonable dispatch in all circumstances within their control”
44 Hull and Machinery

S o ke Sl ol g s e o) oS5k welgd V¥ azy 45
“The Members’ Committee may reject or reduce any recovery by an
Assured where in its sole discretion it determines that the Assured
has not at any time (whether before, at the time of, during or after
any casualty, event or matter liable to give rise to a claim upon the
Association) taken such steps to protect his interests as the Members’
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or retention, of all material developments in respect thereof, and
of every survey or opportunity for survey (including survey of the
condition of the entered Ship) in connection therewith»
international hull clauses 2003 ¥¥ ssls Jgl ot ¢ Sloo Mol pg3) b alal, jo 54
WS (0 ) he
“In the event of an accident or occurrence whereby loss, damage,
liability or expense may result in a claim under this insurance, notice
must be given to the Leading Underwriter(s) as soon as possible after
the date on which the Assured, Owners or Managers become aware
of such loss, damage, liability or expense so that a surveyor may be
appointed if the Leading Underwriter(s) so desire”
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51 The Loss Adjuster
52 The proximate cause
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“Every Member shall be bound to give prompt notice in writing to
the Managers of every incident likely to give rise to a claim under
these Rules and of any legal or arbitration proceedings commenced
against him. The Member shall furnish the Managers as soon as
reasonably possible thereafter with all documents or information
relevant thereto””

1S oo Ol g oo aclgd 1,V AN sole

“An Assured must promptly notify the Association of every casualty,
event and claim against him which threatens to give rise to any
liability, costs or expenses for which he is insured, or would have
been insured but for the existence of any deductible, other insurance
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